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Form No.(J)2 
HEADING OF JUDGMENT IN ORIGINAL SUIT 

 
 

 IN THE COURT OF CIVIL JUDGE::::NALBARI 

 
 
 
 
Present :  Himakshi Thakuria Buragohain            

   Civil Judge  

   Nalbari. 

 
 

 Friday, the 6th  day of  July, 2018 
 

 

     MONEY SUIT No. 07/17 

                    
 
                      Ranidhar Thakuria   --------Plaintiff      
 
            - VS  - 
 
                  Mahesh Kumar Kashwah -------Defendant  
 
   
 

The suit is coming on for final hearing on  8/06/2018  in presence of:- 

 

 

Advocate for the Plaintiff:-  Sri Jatindra Nath Barman 

         
Advocate for the Defendant:- Sri Kamal Kumar Deka and Sri   
     Bijanlal Rajbangshi. 
      
   
 
 
And having stood for consideration to this day, the court delivered the following 
Judgment:- 
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J  U  D  G  M  E  N  T  

 
 
1. This is a suit for   realization of  of Rs. 3,50,000/- ( three lakhs 

Fifty thousand) from the defendant along with interest. 

 

2.  The fact of the plaintiff's case in brief is that the  defendant is 

running a gold Jewellery shop under the name and style of S.S. Jewellery at 

Baruah Road, Nalbari Town, Nalbari Assam. On 20/11/2014  the plaintiff placed 

an order for gold ornaments weighing about 150 gms for the use of the plaintiff's 

wife Mrs Prativa a Thakuria. That the total value of the ornaments amounted to 

Rs. 4,76,500/- ( Rupees Four lakhs, Seventy six thousand & Five hundred) only 

including making charge and the date of delivery was fixed on 30/11/2015. On 

that day itself the plaintiff paid an amount of Rs. 4 lakhs to the defendant as 

advance against the said order and after that the remaining balance amount was 

Rs. 76,500/-. Thereafter the defendant issued money receipt bearing serial No. 

798 dated 20/11/2014. On 30/04/2013 the plaintiff approached the defendant 

with the balance amount of Rs. 76,500/- and requested him to deliver the gold 

ornament as per order dated 20/11/2014. But the defendant took time by saying 

that the ornaments were not ready. Accordingly another date was fixed on 

30/06/2015 for deliver of the ornaments. The plaintiff on 30/06/2015 went to the 

defendant but again the defendant postponed the delivery to 25/08/2015. On the 

said date also when the plaintiff went to the defendant he was told that the 

ornaments were not ready. In this manner the defendant did not deliver the gold 

ornaments to the plaintiff till 4/02/2016. Thereafter the plaintiff issued an 

advocate notice on 4/02/2016 claiming back the said amount of Rs. 4 lakhs only 

with interest @ 12% per annum w.e.f. 20/11/2014 till final payment. After 

receipt of the advocate notice the defendant returned Rs. 50,000/-( Rupees Fifty 

thousand) only to the plaintiff on 4/02/2016 in lieu of delivery of gold ornaments 

as per terms and condition dated 20/11/2014 after acknowledging the amount 

due to the plaintiff. The defendant also assured the plaintiff the remaining 
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amount of Rs. 3,50,000/-( Rupees Three lakhs Fifty thousand) only  will be paid 

within a period of 6 months  i.e. within 4/08/2016. But inspite of that no 

payment was made by the defendant. Hence, this suit.  

3.  On receiving the summons the defendants appeared in the suit 

and filed written statement. In their written statement the defendant denied the 

averments made by the plaintiff in the plaint. However, the defendants has 

prayed in their written statement to exempt the defendant for payment of 

interest and to pass an order directing the defendant to pay an principal amount 

of Rs 3,50,000/- on monthly installment basis to Rs. 50,000/- 

 

4.  On perusal of the pleadings following issues were framed--- 

 i) Whether the suit is maintainable in its present form ? 

 ii) Whether the plaintiff placed an order on 20/11/2014 to the 

defendant for making gold ornaments for a total value of Rs. 4,76,500/-( Rupees 

Four lakhs Seventy Six thousand Five hundred) ? 

 iii) Whether the plaintiff paid an amount of Rs. 4,00,000/- ( Rupees 

Four lakhs) as advance on 20/11/2014 and the defendant issued money receipt 

bearing serial No. 798 dated 20/11/2014 ? 

 iv) Whether the defendant violated the terms and condition of the 

agreement of making gold ornaments and failed to deliver those it to the plaintiff 

? 

 v) Whether the plaintiff is entitled to relief and compensation against 

the defendant as prayed for  ? 

 vi) To what other relief/reliefs the parties are entitled to ? 

 

  (DISCUSSION, DECISION AND REASONS THEREOF) 

 

5.  In support of the case the plaintiff has adduced the evidence of 3( 

Three) PWs  and has exhibited 4( Four) documents. The defendant side  has 

adduced the evidence of 2 (two) witnesses but has exhibited no documents.  

6.  I have heard the argument of learned counsel for the plaintiff and 

the defendants and have discussed the issues as follows--- 
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Issue No.(i) : 

    

 “Whether the suit is maintainable in its present form?” 

 

  There is no specific pleadings that the suit is not maintainable in 

its present form or in the manner in which it should have been filed. The plaintiff 

has claimed for realisation of Rs.3,50,000/- (Rupees Three Lakhs Fifty thousand) 

only along with interest from 20/11/2014 i.e. date of receipt of advance money 

by the defendant till the date of payment. The defendant has also in their written 

statement has  prayed for allowing him to pay the principal amount of Rs. 

3,50,000/- on the basis of instalment of Rs. 50,000/- per month. Therefore, I 

find nothing to hold that the suit is not maintainable in its present form.  

  Accordingly this issue is decided in the affirmative and in favour of 

the plaintiff.  

Issue No.(ii), (iii) and (iv) 

 

  “Whether the plaintiff placed an order on 20/11/2014 to 

the defendant for making gold ornaments for a total value of Rs. 

4,76,500/-(Rupees Four Lakhs Seventy Six thouand and Five hundred) 

only ?” 

    A N D 

  “Whether the plaintiff paid an amount of Rs. 4,00,000/- ( 

Rupees Four lakhs) as advance on 20/11/2014 and the defendant 

issued money receipt bearing serial No. 798 dated 20/11/2014 ?” 

    AND 

  “Whether the defendant violated the terms and condition 

of the agreement of making gold ornaments and failed to deliver the it 

to the plaintiff ?” 

  For the sake of convenience these three issues are decided 

together.  

  The plaintiff in their pleadings as well as in their evidence has 

alleged that in spite of repeated notice the defendant failed to deliver the gold 

ornaments on time to the plaintiff. That an advance payment of Rs. 4,00,000/- 
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(Four lakhs) only was also made by the plaintiff to the defendant on 20/11/2014. 

According to the plaintiff on 4/02/2016 he had sent an advocate notice to the 

defendant claiming the advance amount of Rs. 4,00,000/-( Four lakhs) with 

interest @ Rs. 12% per annum w.e.f. 20/11/2014 till final payment. In reply to 

the said notice on the same date itself the defendant acknowledge the amount 

due to the plaintiff by money receipt dated 04/02/2016 and on the same date he 

also paid an amount to Rs. 50,000/- to the plaintiff and assured to pay the 

remaining money of Rs. 3,50,000/- ( Three lakhs fifty thousand) within a period 

of 6 months  i.e. within 4/08/2016.  

  It is seen from the pleadings of the defendant that though they 

denied the averments made by the plaintiff in his plaint, in the prayer portion of 

the written statement the defendant has prayed for allowing him to pay the 

principal amount to Rs. 3,50,000/- to the plaintiff on installment basis of Rs. 

50,000/-( Fifty thousand)  per month.  Now if we go through the cross-

examination  of PW-1 and PW-2 we find that they have stated the same thing 

whatever is deposed in their evidence on affidavit. While cross-examining the 

PWs the defendant could not in any manner shake  the plea taken by the 

plaintiff.  PW-3 also supported the plaintiff's case and stated that he was present 

at the time of making the payment of advance money by the plaintiff to the 

defendant.   

  On going through the cross-examination of DW-1 we find him 

admitting the entire claim of the plaintiff. DW-1 stated that he issued the cash 

memo to the plaintiff on 20/11/2014 after receiving an advance amount of Rs. 

4,00,000/- out of Rs. 4,76,500/- for the making of gold ornaments. Ext-3, which 

is the Cash Memo of SS Jewellers reveals that a sum of Rs. 4,00,000/- was 

received as advance from the plaintiff Ranidhar Thakuria out of the total amount 

of Rs. 4,76,500/- on 20/11/2014. As per Ext-3 the remaining balance to be paid 

was 76,500/-( Rupees Seventy Six thousand five hundred). 

  DW-1 admitted that when the plaintiff came to pay the balance 

amount of Rs. 76,500/ he could neither deliver the gold ornaments nor did he 

receive the said money. It is also admitted by DW-1 that the plaintiff on several 

dates asked for money from the defendant and finally sent him an advocate 

notice and after receipt of the said notice the defendant returned Rs. 50,000/-( 
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Fifty thousand) to the plaintiff.  

  DW-2 also admitted that the plea of the plaintiff and stated  in his 

cross-examination that at present the defendant is liable to pay Rs. 3,50,000/- to 

the plaintiff. Ext-5 makes it clear that after receipt of the advocate notice from 

the plaintiff the defendant returned Rs. 50,000/-( Rupees Fifty 

thousand) to the plaintiff seeking some time to pay the remaining amount 

of Rs. 3,50,000/-( Rupees three lakhs fifty thousand only) . 

  After going through the entire evidence and documents 

available on record, there is no doubt in believing that inspite of 

receiving an amount of Rs. 4,00,000/-( Rupees Four lakhs) as advance on 

20/11/2014 out of the total amount of Rs. 4,76,500/-( Rupees Four lakhs 

Seventy Six thousand Five hundred) only for making gold ornaments, the 

defendant failed to deliver the same on time. Accordingly all the three 

issues are decided in the affirmative and in favour of the plaintiff.  

Issue No.(v) & (vi) : 

 

  “Whether the plaintiff is entitled to relief and 

compensation against the defendant as prayed for  ?” 

               A N D 

  “To what other relief/reliefs the parties are entitled to 

?” 

 

  In view of my findings in issue No. 1,2,3 and 4, the 

plaintiff is entitled to a decree for realisation of Rs. 3,50,000/-

(Rupees Three lakhs Fifty thousand) only along with interest @ 6% per 

annum from the date of this order  till the date of realisation of the 

entire decreetal amount  on the basis of installment of Rs. 50,000/-( 

Fifty thousand) only per month. 

  

                    O R D E R 
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7.  In the result the suit is decreed on contest with cost. 

 

  The plaintiff is entitled to  a decree for realization of 

Rs. 3,50,000/-( Three lakhs Fifty thousand) only along with interest @ 

6% per annum from the date of order till the date of realization of the 

entire decreetal amount on the basis of installment of Rs. 50,000/-( 

Fifty thousand) only per month.  

  Prepare a decree accordingly. 

 

 

  Given under my hand and seal of this court on this the 6th 

day of July, 2018 at Nalbari. 

 

 

                         Civil Judge 

                           Nalbari 

 

Dictated & corrected by me    

  

 

 

     Civil Judge, Nalbari 
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                        APPENDIX 

     1. Plaintiff witnesses  : 

  PW-1  :   Ranidhar Thakuria, 

  PW-2 :   Sri Prativa Thakuria and 

  PW-3  :   Sri Rabindra Nath Barman. 

 

     2. Defendant witnesses  :    DW-1 – Mahesh Kumar Kashwha, 

         DW-2 – Ramesh Kumar Prasad. 

     3. Plaintiff's exhibits       :  

  Exhibit-3  :        Cash Memo No. 798 dated. 20/11/2014  

         issued by defendant. 

  Exhibit-4  :        Advocate Notice. 

  Exhibit  5 :         Acknowledgement received by defendant, 

  Exhibit  6 :        Affidavit 

     4. Defendant's exhibit   :   Nil. 

 

 

       Civil Judge, Nalbari 
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